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I. INTRODUCTION AND RULE 35(b)(1) 

STATEMENT 

This case involves an inferior Court aka a District Court Judge’s failure, 

refusal, or dereliction of duty to make a ruling on any or all of the motions for 

sanctions and the purpose of those motions were to vacate fraudulent begotten 

judgments (See Dkt. #199, Dkt. #206, Dkt. #222) over the issues of fraud upon the 

court and over the United States of America not filing any responses contesting those 

motions (Id.) within the three-week response times (See Local Civil Rule of the 

Middle District of North Carolina, 7.3(k) MOTION PRACTICE). The Court did not 

make any decisions on those motions and therefore cannot be directly appealable as 

a matter of right, thus possible direct appeal is not substituted by Petitioner’s Writ of 

Mandamus. Therefore it was necessary for Petitioner to have filed his Writ of 

Mandamus and Prohibition. No appeals that Petitioner had filed concerning the case 

in the Middle District of North Carolina (referring to 1:13-cr-435) can bring the very 

relief to correct inaction that was requested by the foregoing Writ of Mandamus under 

Appeal Document #2. The panel’s decision to deny the Petition are on an erroneous 

basis and had been an error of law. The Writ of Mandamus can be used as a vehicle 

when a Judge refuses to make a decision on a motion for months and months without 

a ruling, especially motions that are uncontested by their respective response 

deadlines set forth by the Clerk.  Especially for a case that Brian doesn’t have the 

right to appointed counsel and appointed counsel in the criminal case was not 

appointed for the representation in the 2255 case but only for the matter of Supervised 
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Release Violation. 

For decades in various Federal and State Courts and well-established case law, 

collateral attack or Writ of Mandamus1 may be used to deter jurisdictional issues that 

may include fraud upon the court and to deter lack of actions by a District Court 

Judge when he/she has a responsibility to make a ruling on all valid motions (See 

Dkt. #199, Dkt. #206, Dkt. #222) under both Criminal and Civil Procedures (2255 

cases are brought forth under Rules of Civil Procedure and Criminal Procedure) that 

bring up an important issue(s) and is well-grounded in law including the inherit or 

implied powers of all Courts. It is unprecedented for a Judge or a Court to be ignoring 

or refusing or failing to make any decision on a motion or motions to sanction the 

officer(s) of the court who engaged in fraud upon the court. There has been no 

evidentiary hearing regarding these frauds brought up in these motions, there has 

been no decision and those motions were filed last year. They were filed in the 2255 

case, therefore no counsel was appointed to that case and Petitioner was 

unrepresented. When a Judge takes no action for a particular motion, it can never be 

directly appealed to seek remedy. Thus Mandamus is the only extraordinary remedy. 

The Panel’s decision deprives Petitioner of due process of law guaranteed by 

the United States Constitution. The Writ of Mandamus was an attempt to mandate 

that the District Court enter order(s) on the motion(s) to stop illegal orders/judgments, 

and to mandate that the Judge needs to make a decision on uncontested motions that 

                                                           
1 While voidable orders are readily appealable and must be attacked directly, void order may be 
circumvented by collateral attack or remedied by mandamus, Sanchez v. Hester,  911 S.W.2d 173, (Tex.App. 
– Corpus Christi 1995). 
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were under well-established case law and the deadline caused by the Local Civil 

Rules of the Middle District of North Carolina would have caused the motion to have 

been decided upon by not being contested by the other party. Writ of Mandamus is 

the only vehicle for the issues laid out in the Petition, it is the appropriate vehicle for 

the issues laid out in the Petition. Any uncontested motion(s) to vacate fraudulent 

begotten judgements that have never been acted upon by the District Court Judge is 

a dereliction of duty and doesn’t fix the issues of fraud contaminating the judicial 

machinery. The Judgments are null and void, and the inferior Court has a 

responsibility to rule that the fraudulent begotten judgments are to be null and void 

as fraud upon the court when the merit is founded can nullify the jurisdiction of the 

Court over a case or over a particular judgment as null and void. 

In this case, Petition for Writ of Mandamus was appropriately used as a vehicle 

for action to have been taken on the inaction of a lower court. Under the All Writs 

Act and this Court’s and the lower Court’s inherit powers, this court and the U.S. 

District Court has the authority to vacate fraudulent begotten judgments and to nullify 

any judgments that don’t have valid jurisdiction. 

Respectfully, the Hon. Allison Jones Rushing, the Hon. Albert Diaz, and the 

Hon. Pamela A. Harris have misinterpreted the intent and spirit of the Writ of 

Mandamus. This Petition shall correct the misinterpretation and explain why the Writ 

of Mandamus should not be denied, and as to why rehearing is warranted. It was 

either misinterpreted or overlooked by mistake (Citing one ground for rehearing is: 

1. a material factual or legal matter was overlooked in the decision) 
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Rehearing is warranted because the panel’s decision will have far-reaching 

consequences for the conduct of a Judge not making any decision on uncontested 

motions (Id. Dkt. #199, Dkt. #206, Dkt. #222) in cases bound by the Rules of Civil 

Procedure and Rules of Criminal Procedure for 2255 cases, and motions that are well-

grounded in law by the Court’s inherit powers. The consequences that could come is 

that District Court Judges can and will be able to ignore motions at their own 

discretion and ignore evidence, and ignore frauds upon the court, doesn’t even matter 

if those motions were well-grounded in law. For decades and centuries the Supreme 

Court and lower Courts have made rulings over matters of fraud, jurisdictional 

challenges, and maintaining their integrity. Chambers v. Nasco, Inc., 501 U.S. 32 

(1991). Herring v. U.S., 424 F.3d 384, 387 n. 1 (3d Cir. 2005) (“The United States 

Court of Appeals for the Sixth Circuit has set forth five elements of fraud upon the 

court which consist of conduct: "1. On the part of an officer of the court; 2. That is 

directed to the ̀ judicial machinery' itself; 3. That is intentionally false, willfully blind 

to the truth, or is in reckless disregard for the truth; 4. That is a positive averment or 

is concealment when one is under a duty to disclose; 5. That deceives the court." 

Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir. 1993).”). 

This decision by the panel threatens that integrity because then a lower Court 

Judge can ignore proof of frauds and deceptions all day long and then no average 

citizen of the United States or any citizen of the world will ever believe a word in 

anything presented before a Federal Court. Nobody will ever believe anything a 

Federal Court has to say anymore because there will be no integrity and then 

eventually becomes a lack of honor, no justice, just lies and frauds will be filled in 
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the Courts because nobody will do anything about it. Like the saying goes, “The 

world is a dangerous place, not because of evil, but because of those who look on 

and do nothing” – Quote from scientific genius Albert Einstein. 

Should this very Court be sleeping on the issues of inaction by a Court that 

may lack proper or valid jurisdiction? Should this Court allow motions to forever be 

unanswered, and then forever just sit in the records of a Court without ever any action 

taken on them? When fraud is discovered should a lower Court look on and do 

nothing about it? Will the District Court ever be respected again in both the criminal 

and civil contexts by allowing/ignoring fraud(s) upon the court simply because it may 

be a Government counsel perpetuating these frauds? 

Under the panel decision, a lower Court can repeatedly ignore motions and 

refuse to make a decision on them to vacate any fraudulent begotten judgments while 

forcing Petitioner to comply with unconstitutional, illegal and void judgments, and 

then those that perpetuate fraud(s) upon the Court can evade legal accountability for 

this misconduct. They can commit whatever crimes or misconduct that they want to 

and never be held accountable for any of it. That is a serious and egregious form of 

miscarriage of justice and legal abuses that will forever be considered acceptable. 

If this Court can reconsider its decision to deny the Petition, then the Judge can 

be compelled to make a decision on all its undecided motions that were uncontested 

by the counsel of the United States of America and not yet ruled upon, and then if 

any are unfavorable then the Petitioner can file an appeal for any of those decisions. 
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II. BACKGROUND 
 
 

The Writ of Mandamus originally in this case will be attached to this 

Petition as attachment, supporting documentation and will explain the background. 

 

III.  ARGUMENT 

 

 
 
 

 

i. Rehearing  Is  Warranted  Because  The  Panel’s  Decision  Renders  

A Broad Category Of Judicial Officer Misconduct (fraud(s) upon 

the Court) Judicially Unreviewable, In violation Of well-established 

case law and Supreme Court Precedent. 
 

 

The panel’s sweeping refusal to review over the inactions of the lower 

Court, in the face of two potential vehicles of jurisdictional challenges and fraud 

upon the court, is contrary to controlling case law. 

“Similarly, a writ of prohibition “is a drastic and extraordinary remedy 

which should be  granted  only  when  the  petitioner  has  shown  his  right  to  the  

writ  to  be  clear  and  undisputable  and  that  the  actions  of  the  court  were  a  

clear  abuse  of  discretion.” In re Vargas, 723 F.2d 1461, 1468 (10th Cir. 1983).  A 

writ of prohibition also may not be used as a substitute for appeal.  Id.” 

There is no substitute for appeal in this Writ of Mandamus when there 

is inaction to valid motions requesting relief for fraud(s) upon the Court. Until action 

is taken on a particular motion(s), there is no avenue of direct appeal. Writ of 

Mandamus is appropriate as a vehicle to review and to direct relief for an inaction 

by a lower Court. 
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A judgment is void, and therefore subject to relief under Rule 60(b)(4), 

only if the court that rendered judgment lacked jurisdiction or in circumstances in 

which the court’s action amounts to a plain usurpation of power constituting a 

violation of due process. United States v. Boch Oldsmobile, Inc., 909 F.2d 657, 661 

(1st Cir. 1990).  

Citing (Ms. *6-8) Ex Parte Ford Motor Credit Co., 607 So. 2d 169 (Ala. 

1992), the Court examined when a trial judge may be held to have exceeded his or 

her discretion in failing to rule upon a pending motion, noting "... [W]hile the writ 

will issue to compel the exercise of discretion by a circuit judge, it will not issue to 

compel the exercise of discretion in a particular manner. On the other hand, 

mandamus is an appropriate remedy when there is a clear showing that the trial judge 

abused his or her discretion by exercising it in an arbitrary and capricious manner." 

Ms. *7. Concluding (Ms. *14-15), the Court reasoned "the circuit court exceeded its 

discretion by failing to rule on, and instead 'taking under advisement' the motion to 

dismiss the third-party complaint based on improper venue while allowing discovery 

on the merits to proceed and setting deadlines for summary-judgment motions and 

setting the trial date. Therefore, we issue the writ and direct the circuit court to issue 

an order addressing the merits of [International Paper's] motion to dismiss based on 

improper venue." 

In re Commonwealth of Virginia, 278 Va. 1, 22 (Va. 2009) 

(“Specifically with regard to mandamus directed to an inferior court, we have 

previously explained that”, ”mandamus may be appropriately used and is often used 

to compel courts to act where they refuse to act and ought to act”) 
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In re Harrell, No. 01-11-00760-CV (Tex. App. – Houston [1st Dist.] 

1/26/2013) (mem. op.)(orig. proc.).  The Court of Appeals stated: 

 A court of appeals may not prescribe the manner in which a trial court 

exercises its discretion, but it may, by mandamus, require a trial court to exercise its 

discretion in some manner.  A trial court may not arbitrarily halt proceedings in a 

pending case, and mandamus will lie to compel a trial court to entertain and rule on 

motions pending before it.  A trial court is required to consider and rule upon a 

motion within a reasonable time.   If a motion is properly filed and pending before a 

trial court, the act of considering and ruling upon that motion is ministerial, and 

mandamus may issue to compel the trial court to act. (citations omitted). 

 

 

ii. The Panel misinterpreted or overlooked the purpose of the Writ of 

Mandamus and was sidetracked by the Emergency Motion for Stay 

of Judgment. 
 

 

Respectfully, the Panel made human errors of judgment by overlooking the 

intent, spirit, and purpose of the Writ of Mandamus. 

USCA Appeal, 19-2338, Doc: 19, pg.2:  “Brian David Hill petitions for writs 

of mandamus and prohibition seeking an order directing  the  district  court  to  

vacate  its  judgment  revoking  Hill’s  supervised  release and vacate various 

postjudgment orders.” 

 

Actually that is incorrect and was not the intent, spirit, and purpose of the 

Writ of Mandamus. It wasn’t merely asking the Appeals Court to vacate all 

fraudulent begotten judgments of the District Court, but was asking to mandate that 

the lower Court enter its decision on the motions asking to vacate all fraudulent 

begotten judgments. The Arguments pushed in the Writ of Mandamus are as 

follows: 

Citing “Argument I. THIS COURT SHOULD ISSUE A WRIT OF 

MANDAMUS DIRECTING THE DISTRICT COURT TO ENTER ITS ORDER 

VACATING ANY OR ALL FRAUDULENT BEGOTTEN JUDGMENTS” page 



 

      9 
  

21 of Document #2, Writ of Mandamus itself. 

Citing “II. THIS COURT SHOULD ISSUE A WRIT OF PROHIBITION 

DIRECTING THE DISTRICT COURT TO NOT ENFORCE IT'S FRAUDULENT 

BEGOTTEN JUDGMENTS” page 23 of Document #2, Writ of Mandamus itself. 

 

The decision by the panel was out of misinterpretation and misunderstanding 

what the purpose of the Writ of Mandamus was for. It wasn’t to make decisions of 

the District Court, but to direct the District Court to take action on the motions to 

vacate the fraudulent begotten judgments, if that makes sense. 

Also citing directly from the Writ of Mandamus, is the relief requested was 

not to vacate the post-judgment orders, but to order the lower court to enter an order 

on the motions to vacate the post-judgment orders that such merits by an officer of 

the Court are believed to be fraudulently based. 

Citing: “This Court should issue a writ of mandamus directing the district 

court to immediately file orders concerning any and all issues involving fraud upon 

the court and that the issues of fraud should no longer be ignored, and that the Court 

file the order(s) within a fixed time period concerning the fraudulent begotten 

judgments entered under Document #54, Document #122, oral Judgment (Doc. 

#186) on September 12,2019 and written Judgment under Document #200 

concerning the wrongful imprisonment of Petitioner and violating Petitioner's 

constitutional and due process rights including but not limited to impartiality and 

that frauds affect the integrity throughout the entire criminal case. Additionally, this 

Court should stay district court proceedings or judgments, pending resolution of this 

petition.” page 24 of Document #2, Writ of Mandamus itself. 

Citing: “This Court should issue a writ of prohibition directing the district 

court to immediately prohibit execution and enforcement of any or all of the oral 

Judgment (Doc. #186) on September 12, 2019 and written Judgment under 

Document #200 concerning the wrongful imprisonment of Petitioner. Additionally, 

this Court should stay district court proceedings or judgments and this Court should 

stay the imprisonment, pending resolution of this petition.” page 25 of Document 

#2, Writ of Mandamus itself.  

 

The Panel erred and overlooked the case law when they concluded that “He 
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has also filed two motions for a stay of the district court’s judgment pending  the  

disposition  of  the  petitions.    We conclude  that  Hill is  not  entitled to relief .” 

The motions for stay were appropriate in this instance as motions were already filed 

in the District Court disproving the Government by showing its lies (referring 

specifically to Anand Prakash Ramaswamy) and cross-referring (or cross-

examining) the statements of the Government to being of lies, deception, and 

misinformation in their attempts to always prevail in the criminal case of United 

States v. Brian David Hill. Then they are served a copy of those motions by Notice 

of Electronic Filing along with a docket-note from the Clerk of the Court that a 

“Response due by” a certain date. Three weeks’ time to respond to a motion 

according to Local Civil Rule M.D.N.C., 7.3(k), and if uncontested then a Court can 

make a decision on the uncontested motion(s). Usually if the uncontested motion(s) 

is well-grounded in facts and law, there should be no issue granting the motion(s) by 

default in favor of the Movant. 

Mandamus  relief  is  a  drastic  remedy  and  should  be  used  only  in  

extraordinary  circumstances.    Kerr  v.  U.S.  Dist.  Court,426  U.S.  394,  402  

(1976); United  States  v.  Moussaoui, 333 F.3d 509, 516-17 (4th Cir. 2003).  

Further, mandamus relief is available only when the petitioner has a clear right to 

the relief sought.  In re Braxton, 258 F.3d 250, 261 (4th Cir. 2001).  Mandamus may 

not be used as a substitute for appeal.  In re Lockheed Martin Corp., 503 F.3d 351, 

353 (4th Cir. 2007). 

Again, in this case, an indecision on uncontested motion(s) can be brought in 

a Writ of Mandamus petition, especially with the proven fraud(s) upon the Court. It 
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is understandable that judges don’t want to look through the hundreds to thousands 

of pages of case files to find the proof that Petitioner has demonstrated, but this is a 

serious matter which may allow an officer of the court to get away with permanent 

irreparable harm and misconduct such as defrauding the judicial machinery and 

defaming the party and making it a permanent victim that cannot seek any relief.  

There cannot be an appeal on an indecision to a motion(s). Writ of Mandamus 

was the only vehicle challenging an indecision which is a failure or refusal to make 

any decisions on valid motions that are well-grounded in law. 

While voidable orders are readily appealable and must be attacked directly, 

void order may be circumvented by collateral attack or remedied by mandamus, 

Sanchez v. Hester,  911 S.W.2d 173, (Tex.App. – Corpus Christi 1995). Arizona 

courts give great weight to federal courts’ interpretations of Federal Rule of Civil 

Procedure governing motion for relief from judgment in interpreting identical text 

of Arizona Rule of Civil Procedure,  Estate of Page v. Litzenburg, 852 P.2d 128, 

review denied (Ariz.App. Div. 1, 1998). 

When rule providing for relief from void judgments is applicable, relief 

is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, 

(Colo. 1994). Judgments entered where court lacked either subject matter or 

personal jurisdiction, or that were otherwise entered in violation of due process of 

law, must be set aside, Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. 158 F.R.D. 278. 

USCA Appeal, 19-2338, Doc: 19, pg.2:  “Hill can seek the requested relief in 

an appeal of the district court’s judgment, and indeed, such an appeal is currently 

pending before this court.  See United States v. Hill, No. 19-4758..” 
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That is not true, that is not the case. That direct appeal under case No. 19-4758 

is ONLY concerning the revocation of Petitioner’s supervised release. The Attorney 

representing Petitioner over that matter cannot represent Petitioner over the separate 

matters of the motions for sanctions in regards to fraud(s) upon the court. That 

Attorney cannot argue matters of fraud upon the court because those were not on the 

record for that appeal. Fraud upon the Court cannot be directly appealed. Appeals 

can only be reviewed for what was on the record at the time the judgment was entered 

in a case. Appeals can only be to find errors and abuses of discretion. Fraud(s) upon 

the court was not known, not discovered and/or not brought to the attention of the 

Court by the time the order was entered. Appeal under No. 19-4758 cannot deal with 

the issues of fraud upon the Court because it was not part of the record for that direct 

appeal. It was brought up after the revocation of Supervised Release which direct 

appeal was entered under Case No. 19-4758. Therefore this Writ of Mandamus 

cannot possibly be a substitute for appeal under Case No. 19-4758. Petitioner cannot 

seek the requested relief under No. 19-4758, because the motions for sanctions and 

proven evidence of fraud(s) were not entered prior to the judgment and revocation 

of Supervised Release. It takes time after judgment to research/investigate and 

expose the fraud(s) upon the Court concerning that very judgment. Direct appeal 

cannot provide remedy for frauds upon the Court. Appeal under Case No. 19-4758 

cannot provide relief for fraud(s) upon the Court because the motions for sanctions 

that were not ruled upon were filed and entered after the judgment to revoke 

Petitioner’s supervised release. 

Also this Court should review over Document #18 in USCA4 Appeal: 19-
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2338. Thus that document will be attached as well, after attaching the Petition for 

Writ of Mandamus and Prohibition. Both are attached as evidence disproving the 

opinion(s) of the Panel and thus the case needs to be reopened. This Court of 

Appeals needs to be investigating the misconduct of Anand Prakash Ramaswamy 

and may need to sanction him and ask him questions as to why he is defrauding the 

District Court as well as possibly defrauding the U.S. Court of Appeals. 

Also it should be noted that the Panel was sidetracked by the “Emergency 

Motion for stay execution of judgment of the District Court pending Writ of 

Mandamus Appeal or in the alternative to stay execution of imprisonment pending 

Writ of Mandamus Appeal” [Dkt. 14]. They assumed that it was another attempt of 

the motion for stay of imprisonment filed by counsel in Appeal Case No. 19-4758. 

That is not the case. Frauds cannot be brought up by counsel as that was not part of 

the record in that direct appeal. With the fraud(s) being discovered after direct 

appeal and then motion(s) were filed concerning this fraud, it was the Court’s duty 

to vacate those judgments and refuse to enforce those judgments as they may be 

illegal and void judgment(s). Therefore stay of imprisonment was warranted if the 

District Court had done their duty but they have shirked their responsibilities by 

their inactions. Taking no action on any of the frauds is an issue that Mandamus 

was meant for. Mandamus and Prohibition is an appropriate vehicle for the issue of 

fraud(s) and challenging jurisdiction when appeal is not available due to a Court’s 

lack of action on valid motions challenging jurisdiction and bringing evidence and 

arguments of fraud to the Court’s attention. 

IV. CONCLUSION 
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For  the  foregoing  reasons,  the  Petitioner  respectfully  requests  that  this  

Court grant this petition for rehearing or rehearing en banc. Petitioner respectfully 

requests that the Writ of Mandamus case be re-opened so that the District Court be 

compelled to take action on the motion(s) that they have yet action upon. 

 

 
 
 

Respectfully Submitted, 
 

 

BRIAN DAVID HILL 

Pro Se 
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